TOWN OF FOUNTAIN HILLS
FACILITIES DEPARTMENT
IFB No. 111001

OFFER

The undersigned (the “Bidder”) hereby offers this Bid (the “Offer”) and certifies that Bidder has read,
understands and agrees to fully comply with all terms and conditions as set forth in this Contract (as defined
below), and any amendments thereto, together with all Specifications, Exhibits and other documents included as
part of this Contract.

BY SIGNING THIS PAGE THE SUBMITTING BIDDER CERTIFIES THAT BIDDER HAS
REVIEWED THIS CONTRACT AND ALL CORRESPONDING IFB TERMS AND CONDITIONS
AND AGREES TO BE CONTRACTUALLY BOUND BY THEM.

Arizona Transaction (Sales) Privilege For Clarification of this Bid contact:
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Federal Employer Identification Name:_[_2\() '\%b\\fjh €l
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Title

ACCEPTANCE OF OFFER AND NOTICE OF AWARD (FOR TOWN OF FOUNTAIN HILLS USE ONLY)

Effective Date:. /540 & Contract No._ (=2.0//~1//5 Official File:

TOWN OF FOUNTAIN HILLS, an Arizona municipal
corporation

Richard L. Davis, Town Manager
ATTEST: APPR D AS TO FORM:

= o
Bevelyn J. Bepder erk Andrew J. McGulfe, Town Attorney
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TOWN OF FOUNTAIN HILLS
FACILITIES DEPARTMENT
IFB No. 111001

ARTICLE I - DEFINITIONS

For purposes of this Invitation for Bids, the following definitions shall apply:
“Bid” or “Offer” means a responsive bid or quotation submitted by a Bidder in response to this IFB.

“Bid Deadline” means the date and time set forth on the cover of this IFB for the Town Clerk to be in actual
possession of the sealed Bids.

“Bid Opening” means the date and time set forth on the cover of this IFB for opening of sealed bids.
“Bidder” means any person or firm submitting a competitive Bid in response to this IFB.
“Days” means calendar days unless otherwise specified.

“Confidential Information” means that portion of a Bid, proposal, Offer, specification or protest that contains
information that the person submitting the information believes should be withheld, provided (i) such person
submits a written statement advising the Town of this fact at the time of the submission and (ii) the information
shall be so identified wherever it appears.

“Contract” means, collectively, the (i) the Offer, (ii) Article I - Definitions, (iii) Article II — Bid Process; Bid
Award, (iv) Article 11l - General Terms & Conditions, (v) Article IV - Special Conditions, if any, (vi) the
Specifications, attached hereto as Exhibit A, (vii) the Price Sheet, attached hereto as Exhibit B, (viii) the
Licenses; DBE/WBE Status Sheet, if any, attached hereto as Exhibit C, (ix) References, attached hereto as
Exhibit D, (x) Acknowledgement of Addenda Received attached hereto as Exhibit E, (xi) the Notice of Award,
(xii) the Notice to Proceed or Purchase Order(s), (xiii) any approved Change Order or Amendment, (xiv) the
Contractor’s Certificates of Insurance and a copy of the Declarations Page(s) of the insurance policies and (xv)
Bid, Performance and Payment Bonds, if any.

“Contractor” means the individual, partnership, or corporation who has submitted a Bid in response to this IFB
and who, as a result of the competitive bidding process, is awarded a contract for Materials or Services by the
Town.

“Invitation for Bids” or “IFB” means this request by the Town for participation in the competitive bidding
process according to all documents, including those attached or incorporated herein by reference, utilized for
soliciting Bids for the Materials and/or Services in compliance with the Town’s Procurement Code.

“Materials” means any personal property, including equipment, materials and supplies provided by the
Contractor in conjunction with the Contract and shall include, in addition to materials incorporated in the
Project, equipment and other material used and/or consumed in the performance of Services or Work.

“Multiple Award” means an award of an indefinite quantity contract for one or more similar products,
commodities or services to more than one Bidder.

“Price” means the total expenditure for a defined quantity of a commodity or service.
“Procurement Agent” means the Town Manager or authorized designee.
“Procurement Code” means the Town of Fountain Hills Procurement Code, as amended from time to time.

“Procurement Representative” or “Department Representative” means a Town employee who has specifically
been designated to act as a contact person to the Bidders and/or Contractor, and who is responsible for
monitoring and overseeing the Contractor’s performance under the Contract.
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“Project” means the purpose and work described as set forth in Section 2.1 of this IFB.

“Services” means the furnishing of labor, time or effort by a Contractor, not involving the delivery of a specific
end product other than reports which are merely incidental to the required performance and as further defined in
the Contract. This term does not include “professional and technical services” as defined in the Procurement
Code.

“Specification” means any description of the physical characteristics, functional characteristics, or the nature of
a commodity, product, supply or services. The term may include a description of any requirements for
inspecting, testing, or preparing a supply or service item for delivery.

“Subcontractor” means those persons or groups of persons having a direct contract with the Contractor to
perform a portion of the Work and those who furnish Materials according to the plans and/or Specifications
required by this Contract.

“Town” means the Town of Fountain Hills, an Arizona municipal corporation.

“Work” means all labor, materials and equipment incorporated or to be incorporated in the Project that are
necessary to accomplish the services required by this Contract.

ARTICLE 11 — BID PROCESS; BID AWARD

2.1 Purpose/Scope of Work. The purpose of this IFB is to establish pricing and to secure a
qualified vendor to provide: (A) one 80 kW Single Phase Generator Set & 600A Automatic Transfer Switch
(“Generator #1) and (B) one 50kW 3 Phase Generator Set and 400A Automatic Transfer Switch (“Generator
#2) (collectively, the “Materials”) as more particularly described in the Specifications, attached hereto as
Exhibit A.

2.2 Authority; Amendment of IFB. This IFB and resultant Contract is issued under the authority of
the Town. No alteration hereof may be made without the express written approval of the Town in the form of an
official IFB or Contract amendment. Any attempt to alter this IFB/Contract without such approval is subject to
the legal and contractual remedies available to the Town including, but not limited to, Contract cancellation and
suspension and/or debarment of the Bidder or Contractor.

23 Preparation/Submission of Bid. Bidders are invited to participate in the competitive bidding
process for the Materials specified in this IFB. Bidders shall review their Bid submissions to ensure the
following requirements are met.

A Irregular/Non-responsive_Bids. The Town will consider as “irregular” or “non-
responsive” and may reject any Bid not prepared and submitted in accordance with the IFB and the
Specifications, or any Bid lacking sufficient information to enable the Town to make a reasonable determination
of compliance to the specifications outlined in the Specifications. Unauthorized exceptions, conditions,
limitations, or provisions shall be cause for rejection. Bids may be deemed non-responsive at any time during
the evaluation process if; in the sole opinion of the Town:

1. Bidder does not meet the minimum required skill, experience or requirements
to perform the Work or provide the Services.

2. Bidder has a past record of failing to fully perform or fulfill contractual
obligations.

3. Bidder cannot demonstrate financial stability.
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4, Bid submission contains false, inaccurate or misleading statements that, in the
opinion of the Town Manager or authorized designee, is intended to mislead the Town in its evaluation of the
Bid.

C. Specification Minimums. Bidders are reminded that the Specifications stated in this
IFB are the minimum levels required and that Bids submitted must be for products that meet or exceed the
minimum level of all features specifically listed in this IFB. Bids offering less than the minimums specified are
not responsive and should not be submitted. It shall be the Bidder’s responsibility to carefully examine each
item listed in the Specifications. Bidders shall provide complete manufacturers’ descriptive literature regarding
the Materials. Literature shall be sufficient in detail in order to allow full and fair evaluation of the Offer.

D. Required Submittal. Bidders shall provide one complete, fully executed original of this
IFB, signed in ink by a person authorized to bind the Bidder, together with all completed, required attachments
as specified below, to be considered a responsive Bid:

1. Offer

2. Price Sheet

3. Licenses; /DBE & MBE Status

4, References

5. Acknowledgement for each Addendum received, if any

E. Bidder Responsibilities. All Bidders shall (1) examine the entire Bid package, (2) seek
clarification of any item or requirement that may not be clear, (3) check all responses for accuracy before
submitting a Bid and (4) submit the entire, completed Bid package by the official Bid Deadline. Late Bids shall
not be considered. Bids not submitted with an original, signed Offer page by a person authorized to bind the
Bidder shall be considered non-responsive Bids. Negligence in preparing a Bid confers no right of withdrawal
after the Bid Opening.

F. Sealed Bids. All Bids shall be sealed and clearly marked with the IFB title and number
on the lower left hand corner of the mailing envelope. A return address must also appear on the outside of the
sealed Bid.

G. Address. All Bids shall be directed to the following address: Town Clerk, 16705 East
Avenue of the Fountains, Fountain Hills, Arizona, 85268, or hand-delivered to the Town Clerk’s office.

H. Bid Forms. All Bids shall be on the forms provided in this IFB. It is permissible to
copy these forms if required. Telegraphic (facsimile), electronic (email) or mailgram Bids will not be
considered.

I. Modifications. Erasures, interlineations, or other modifications in the Bid shall be
initialed in original ink by the authorized person signing the Bid.

J. Withdrawal. At any time prior to the specified Bid Opening, a Bidder (or designated
representative) may amend or withdraw its Bid. Facsimile, electronic (email) or mailgram Bid amendments or
withdrawals will not be considered. No Bid shall be altered, amended or withdrawn after the specified Bid
Deadline unless otherwise permitted pursuant to the Town Procurement Code.

K. Prices. Bid prices shall be submitted on a per unit basis by line item, when applicable.
In the event of a disparity between the unit price and extended price, the unit price shall prevail unless obviously
in error.
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24 Inquiries; Interpretation of Scope of Work; Specifications.

A Inquiries. Any question related to the IFB, including any part of the Specifications,
Scope of Work or other Contract documents, shall be directed to the Department Representative or Procurement
Representative whose name appears on the cover page of this IFB. Questions shall be submitted in writing by
the date indicated on the cover page of this IFB; the Town will not respond to any questions submitted later than
the Final Date for Inquiries. The Bidder submitting such inquiry will be responsible for its prompt delivery to
the Town. Any correspondence related to the IFB shall refer to the title and number, page and paragraph.
However, the Bidder shall not place the IFB number and title on the outside of any envelope containing
questions, because such an envelope may be identified as a sealed Bid and may not be opened until the Bid
Opening. Any interpretations or corrections of the proposed Contract documents will be made only by addenda
duly approved and issued by the Town. The Town will not be responsible for any other explanations or
interpretations of the Contract documents.

B. Addenda. It shall be the Bidder’s responsibility to check for addenda issued to this IFB.
Any addendum issued by the Town with respect to this IFB will be available at: Fountain Hills Town Hall,
16705 East Avenue of the Fountains, Fountain Hills, Arizona 85268

C. Approval of Substitutions. The materials, products, and equipment described in this
Contract establish a standard or required function, dimension, appearance and quality to be met by any proposed
substitution. No substitute will be considered unless written request for approval has been received by the Town
or its representative at least ten days prior to the Bid Deadline. Each such request shall include the name of the
material or equipment for which it is to be substituted and a complete description of the proposed substitute,
including any drawings, performance and test data and any other information necessary for evaluation of the
substitute. If a substitute is approved, the approval shall be by written addendum to the Contract. Contractor
shall not rely upon approvals made in any other manner.

D. Use of Equals. When the Specifications for materials, articles, products and equipment
include the phrase “or equal,” Contractor may bid upon and use materials, articles, products and equipment
which will perform equally the duties imposed by the general design. The Procurement Representative will
have the final approval of all materials, articles, products and equipment proposed to be used as an “equal.” No
such ‘“equal” shall be purchased or installed without prior written approval from the Procurement
Representative. Approvals for “‘equals™ before Bid Opening may be requested in writing to the Procurement
Representative for approval. Requests must be received at least ten days prior to the Bid Deadline. The request
shall state the name of the material, article, product or equipment for which the item is sought to be considered
and equal and a complete description of the proposed equal including any drawings, performance and test data
and any other information necessary for approval of the equal. All approvals of equals shall be issued in the
form of written addendum to this Contract.

E. Proposal Quantities. It is expressly understood and agreed by the parties hereto that the
quantities of the various classes of Materials to be furnished under this Contract, which have been estimated as
stated in the Bidders’ Offer, are only approximate and are to be used solely for the purpose of comparing, on a
consistent basis, the Bidders’ Offers for this Contract. The Contractor further agrees that the Town shall not be
held responsible if any of the quantities shall be found to be incorrect and the Contractor will not make any
claim for damages or for loss of profits because of a difference between the quantities of the various classes of
Material as estimated and the Materials actually provided. If any error, omission or misstatement is found to
occur in the estimated quantities, the same shall not (1) invalidate this Contract or the whole or any part of the
Specifications in accordance herewith and for the prices herein agreed upon and fixed therefore, (2) excuse
Contractor from any of the obligations or liabilities hereunder or (3) entitle Contractor 1o any damage or
compensation except as may be provided in this Contract.

1333193.2



TOWN OF FOUNTAIN HILLS
FACILITIES DEPARTMENT
IFB No. 111001

25 Prospective Bidders’ Conference. A prospective bidders’ conference may be held. If
scheduled, the date and time of this conference will be indicated on the cover page of this IFB. This conference
may be designated as mandatory or non-mandatory on the cover of this IFB. Bids shall not be accepted from
Bidders who do not attend a mandatory prospective bidders’ conference. Bidders are strongly encouraged to
attend those prospective bidder’s conferences designated as non-mandatory. The purpose of this conference will
be to clarify the contents of this IFB in order to prevent any misunderstanding of the Town’s requirements. Any
doubt as to the requirements of this IFB or any apparent omission or discrepancy should be presented to the
Town at this conference. The Town will then determine if any action is necessary and may issue a written
amendment or addendum to the IFB. Oral statements or instructions will not constitute an amendment or
addendum to this IFB.

2.6 New Materials. All Materials to be utilized by the Contractor and included in the Bid shall be
new, unless otherwise stated in the Specifications.

2.7 Pricing. All Materials shall be provided at the prices as set forth in the Price Sheet attached as
Exhibit B.

28 Payment; Discounts. Any Bid that requires payment in less than 30 calendar days shall not be
considered. Payment discounts of 30 calendar days or less will be deducted from the Bid Price in determining
the low Bid. However, the Town shall be entitled to take advantage of any payment discount offered, provided
payment is made within the discount period. Payment discounts shall be indicated on Price Sheet.

29 Taxes. The Town is exempt from Federal Excise Tax, including the Federal Transportation
Tax. Sales tax, if any, shall be indicated as a separate item. It is the sole responsibility of the Bidder to
determine any applicable State tax rates and calculate the Bid accordingly. Failure to accurately tabulate and
applicable taxes may result in a determination that a Bid is non-responsive. The Bidder shall not rely on, and
shall independently verify, any tax information provided by the Town.

2.10  Federal Funding. It is the responsibility of the Bidder to verify with the Department
Representative if federal wage rates other federal requirements apply to the Work (the “Federal Requirements™).
It is also the responsibility of the Bidder to incorporate any necessary amounts in the Bid to accommodate for
required federal record keeping, necessary pay structures or other matters related to the Federal Requirements.

2.11  Cost of Bid/Proposal Preparation. Bids submitted for consideration should be prepared simply
and economically, providing adequate information in a straightforward and concise manner. The Town does not
reimburse the cost of developing, presenting or providing any response to this solicitation; the Bidder is
responsible for all costs incurred in responding to this IFB. All materials and documents submitted in response
to this IFB become the property of the Town and will not be retumed.

2.12  Public Record. All Bids shall become the property of the Town and shall become a matter of
public record available for review subsequent to the award notification, in accordance with the Town’s
Procurement Code.

2.13  Confidential Information. If a Bidder believes that a Bid, Specification, Scope of Work, or
protest contains information that should be withheld from the public record, a statement advising the
Procurement Representative of this fact shall accompany the submission and the information shall be identified.
The information identified by the Bidder as confidential shall not be disclosed until the Procurement
Representative makes a written determination. The Procurement Representative shall review the statement and
information and shall determine in writing whether the information shall be withheld. If the Procurement
Representative determines to disclose the information, the Procurement Representative shall inform the Bidder
in writing of such determination.

1333193.2



TOWN OF FOUNTAIN HILLS
FACILITIES DEPARTMENT
IFB No. 111001

2.14  Vendor Licensing and Registration. Prior to the award of the Contract, the successful Bidder
shall (A) be licensed with the Arizona Corporation Commission to do business in Arizona and (B) have a
completed Request for Vendor Number on file with the Town Financial Services Department. The Bidder shall
provide licensure information with the Bid. Corporations and partnerships shall be able to provide a Certificate
of Good Standing from the Arizona Corporation Commission.

2.15  Certification. By submitting a Bid, the Bidder certifies:

A, No Collusion. The submission of the Bid did not involve collusion or other anti-
competitive practices.

B. No Discrimination. It shall not discriminate against any employee or applicant for
employment in violation of Federal Executive Order 11456.

C. No Gratuity. It has not given, offered to give, nor intends to give at any time hereafter,
any economic opportunity, future employment, gift, loan, gratuity, special discount, trip favor or service to a
Town employee, officer, agent or elected official in connection with the submitted Bid or a resuitant Contract.
In the event that the resultant Contract is cancelled pursuant to this provision, the Town shall be entitled, in
addition to any other rights and remedies, to recover and withhold from the Contractor an amount equal to 150%
of the gratuity.

D. Financial Stability. It is financially stable, solvent and has adequate cash reserves to
meet all financial obligations including any potential costs resulting from an award of the Agreement.

E. No Signature/False Statement. Failure to sign the Bid, or signing it with a false
statement, shall void the submitted Bid and any resulting Contract and the Bidder may be debarred from further
bidding in the Town.

2.16  Award of Contract.

A Multiple Award. The Town may, at its sole discretion, accept Bidder’s Offer as part of
a Multiple Award.

B. Line Item Option. Unless the Bidder’s Offer states otherwise, or unless specifically
provided within this Contract, the Town reserves the right to award by individual line item, by group of line
items, or as a total, whichever is deemed most advantageous to the Town. The Town’s flexibility with respect to
the method of award also includes any items bid as alternates, which may be accepted or rejected, in whole or in
part, at the Town's sole discretion.

C. Evaluation. The evaluation of this Bid will be based on, but not limited to, the
following: (1) compliance with Specifications, (2) Price, including alternates, if any and (3) Bidder
qualifications to provide the Materials.

D. Defects. Notwithstanding any other provision of this IFB, the Town expressly reserves
the right to: (1) waive any immaterial defect or informality, (2) reject any or all Bids or portions thereof and (3)
reissue an IFB.

E. Offer. A Bid is a binding offer to contract with the Town based upon the terms,
conditions and spemﬁcauons contained in this IFB and the Bidder’s responsive Bid, unless any of the terms,
conditions, or specifications is modified by a written addendum or contract amendment. Bids become binding
Contracts when the Acceptance of Offer and Notice of Award is executed in writing by the Town. Bidder
Offers shall be valid and irrevocable for 90 days after the Bid Opening.
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F. Protests. Any Bidder may protest this IFB issued by the Town, the proposed award of a
Contract, or the actual award of a Contract. All protests will be considered in accordance with the Town
Procurement Code.

ARTICLE 111 - GENERAL TERMS AND CONDITIONS

3.1 Term. This Contract shall be effective from the date it is fully executed by the Town and
remain in full force and effect for one year thereafier, unless terminated as otherwise provided herein.

3.2 Compensation. The Town shall pay the Contractor as set forth in the Price Sheet. The
Contractor shall not commence any billable work or provide any Materials under this Contract until the
Contractor receives an executed purchase order from the Town.

33 Payments. The Contractor will be paid on the basis of invoices submitted following acceptance
of the Materials. All invoices shall document and itemize all Materials delivered and shall include the purchase
order number authorizing the transaction to the Town Accounts Payable address indicated on the face of the
purchase order, unless otherwise specified. All transportation charges must be prepaid by the Contractor. If
invoice is subject to a cash discount, the discount period will be calculated from the date of receipt of the claim
or the Materials, whichever is later.

34 Documents. All documents prepared and submitted to the Town pursuant to this Contract shall
be the property of the Town.

3.5 Contractor Personnel. Contractor shall provide adequate, experienced personnel, capable of and
devoted to the successful completion and delivery of services or Materials required pursuant to this Contract.

36 Deliveries. Time is of the essence for all orders placed under this Contract. Therefore delivery
shall be made within 45 days of purchase order to:

Generator #1 Fire Station 1
16426 East Palisades Boulevard
Fountain Hills, Arizona 85268

Generator #2 Fire Station 2
16821 Saguaro Boulevard
Fountain Hills, Arizona 85268

Product documentation required by Section 3.15 shall be delivered to the Town upon delivery of the Materials.
Delivery shall not be considered complete until the Town is in receipt of the manuals. Contractor shall retain
title and control of all materials and Materials until they are delivered and the Town has accepted delivery. All
risk of transportation and all related charges shall be the responsibility of the Contractor. All claims for visible
or concealed damage shall be filed by the Contractor. The Town will notify the Contractor promptly of any
damaged Materials and shall assist the Contractor in arranging for inspection. The Town reserves the right to
cancel and reject the Materials upon default by Contractor in time, rate or manner of delivery. The Town also
reserves the right to refuse shipments made in advance of any scheduled delivery date appearing on the purchase
order.

37 Quantity. The quantity of Materials ordered must not be exceeded or reduced without the Town
Procurement Representative’s permission in writing except in conformity with acknowledged industry
tolerances.

3.8 Specification changes. The Town shall have the right, by a written change order, to make
changes in the Materials to be furnished by the Contractor. If such changes cause an increase or decrease in the
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amount due under the purchase order, or in the time required for its performance, an acceptable adjustment shall
be made and the purchase order shall be modified in writing accordingly. Any agreement for adjustment must
be asserted in writing within ten days from when the change is ordered. Nothing in this Contract shall relieve
the Contractor from proceeding without delay in the performance of the purchase order as changed.

39 F.O.B. Unless otherwise agreed to in writing, signed by the Town Manager or designee, all
delivery terms are FOB Destination and are to be prepaid. All other freight charges are to be prepaid and
charged on the invoice. If a cash discount is not permitted on freight charges, then specific notation of this must
be shown on the invoice.

3.10  Packing. No extra charges shall be made for packaging or packing material unless authority is
expressly incorporated in this Contract. Contractor shall be responsible for safe packing which must conform to
the requirement of carrier’s tariffs. All shipments must carry the correct quantity, product identification,
purchase order number, receiving address and product department plainly marked on all packages. Cars or
trucks must be loaded to minimum weight requirements to assure lowest rate unless otherwise specified or
shipper will be charged with excess freight that the Town is required to pay.

3.11  Performance Warranty. All Materials supplied under this Specification shall be fully
guaranteed by the Contractor for a minimum period of two years from the date of acceptance by the Town (or
such longer period as may be provided under warranties for vehicles). Any defects in design, workmanship or
materials that would result in non-compliance with Contract Specifications shall be fully corrected by the
Contractor (including parts and labor) without cost to the Town. Contractor further agrees to execute any
special guarantees as provided by the Contract or by law. Contactor shall require similar guarantees from all of
its vendors or its subcontractors. Contractor shall include a complete and exclusive statement of the product
warranty.

3.12  Price Warranty. Contractor shall give the Town the benefit of any price reductions before
actual time of shipment, except that should the Procurement Representative of the Town permit shipment to be
made prior to specified shipping date that the Town shall have advantage of any price reduction before specified
shipping date.

3.13  Inspection; Acceptance. All Materials are subject to final inspection and acceptance by the
Town. Materials failing to conform to the Specifications of this Contract will be held at Contractor’s risk and
may be returned to the Contractor. If so returned, all costs are the responsibility of the Contractor. Upon
discovery of a non-conforming material or services, the Town may elect to do any or all of the following by
written notice to the Contractor: (A) waive the non-conformance; (B) stop the work immediately; or (C) bring
material or service into compliance and withhold the cost of same from any payments due to the Contractor.

3.14  Waiver. Waiver by the Town of a condition in any shipment shall not be considered a waiver of
(1) any other terms of this Contract or (2) that condition for subsequent shipments.

3.15  Product Documentation. Two copies of books, manuals or CD’s when possible, shall
accompany each unit and provide complete and comprehensive information on all Materials, components and
accessories, as supplied to comply with the Specifications. If changes, madifications, additions or alterations of
any kind are made on the Materials, the Contractor shall provide blueprints, line drawings and descriptive text
sufficient to allow one of average skill in general mechanics to diagnose, repair and maintain the Materials and
all components. On Materials assembled from manufactured components, parts manuals shall show the
manufacturer of each part and all cross-referencing between the Contractor and the manufacturers. The Town
shall have the right to reproduce any equipment/product documentation for Town educational purposes only.

3.16  Product Discontinuance. In the event that a product or model is discontinued by the
manufacturer, the Town at its sole discretion may allow the Contractor to provide a substitute for the
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discontinued item. The Contractor shall request permission to substitute a new product or model and provide
the following: (A) a formal announcement from the manufacturer that the product or model has been
discontinued, (B) documentation from the manufacturer that names the replacement product or model, (C)
documentation that provides clear and convincing evidence that the replacement meets or exceeds all
specifications required by the original solicitation, (D) documentation that provides clear and convincing
evidence that the replacement will be compatible with all the functions or uses of the discontinued product or
model and (E) documentation confirming that the price for the replacement is the same as or less than the
discontinued product or model.

3.17 No Replacement of Defective Tender. Every tender of Materials shall fully comply with all
provisions of the Contract. If a tender is made which does not fully conform, this shall constitute a breach of the
Contract as a whole.

3.18  Shipment Under Reservation Prohibited. Contractor is not authorized to ship Materials under
reservation and no tender of a bill of lading will operate as a tender of the materials.

3.19 Liens. All Materials shall be free of all liens and, if the Town requests, a formal release of all
liens shall be delivered to the Town.

3.20  Right to Assurance. Whenever one party to this Contract in good faith has reason to question
the other party’s intent to perform it may demand that the other party give a written assurance of its intent 10
perform. In the event that a demand is made and no written assurance is given within five days, the demanding
party may treat this failure as an anticipatory repudiation of the Contract.

3.21 Records and Audit Rights.  Contractor’s and its Subcontractor’s books, records,
correspondence, accounting procedures and practices, and any other supporting evidence relating to this
Contract, including the papers of any Contractor and its Subcontractors’ employees who perform any work or
services pursuant to this Contract to ensure that the Contractor and its Subcontractor are complying with the
warranty under Section 3.22 below (all the foregoing hereinafter referred to as “Records™), shall be open to
inspection and subject to audit and/or reproduction during normal working hours by the Town, to the extent
necessary to adequately permit (1) evaluation and verification of any invoices, payments or claims based on
Contractor’s and its Subcontractor’s actual costs (including direct and indirect costs and overhead allocations)
incurred, or units expended directly in the performance of work under this Contract and (2) evaluation of the
Contractor’s and its Subcontractor’s compliance with the Arizona employer sanctions laws referenced in Section
3.22 below. To the extent necessary for the Town to audit Records as set forth in this subsection, Contractor
and its Subcontractors hereby waive any rights to keep such Records confidential. For the purpose of evaluating
or verifying such actual or claimed costs or units expended, the Town shall have access to said Records from the
effective date of this Contract for the duration of the work and until three years after the date of final payment
by the Town to Contractor pursuant to this Contract its Subcontractor facilities, and shall be provided adequate
and appropriate workspace, in order to conduct audits in compliance with the provisions of this Section. The
Town shall give Contractor or its Subcontractors reasonable advance notice of intended audits. Contractor shall
require its Subcontractors to comply with the provisions of this Section by insertion of the requirements hereof
in any subcontract pursuant to this Contract.

3.22  E-verify Requirements. To the extent applicable under ARIZ. REV. STAT. § 41-4401, the
Contractor and its Subcontractors warrant compliance with all federal immigration laws and regulations that
relate to their employees and compliance with the E-verify requirements under ARIZ. REV. STAT.§ 23-214(A).
Contractor’s or its Subcontractor’s failure to comply with such warranty shall be deemed a material breach of
this Contract and may result in the termination of this Contract by the Town.

3.23  Scrutinized Business Operations. Pursuant to ARIZ. REV. STAT. §§ 35-391.06 and 35-393.06,
the Contractor certifies that it does not have a scrutinized business operation in Sudan or Iran. For the purpose
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